
  

 AGENDA ITEM NO 7         
 

BRISTOL CITY COUNCIL 
 

PUBLIC RIGHTS OF WAYS AND GREENS COMMITTEE 
 

Date  2 April 2012 
 
Report of: Commons Registration Authority 
 
Title: Application for land known as The Green, Bracey Drive, 

Downend to be registered as a town or village green Bristol 
made under the Commons Act 2006 

 
Ward:  Frome Vale 
 
Officer Presenting Report: Anne Nugent, Senior Solicitor, Legal Services 
 
Contact Telephone Number: 0117 922 3424 
 
RECOMMENDATION 
 

Before arriving at a final determination of the application to register the land 
known as The Green, Bracey Drive, Downend as a town and village green it 
is recommended that as the land is owned by the Council an independent 
inspector be appointed to consider representations on the interpretation and 
legal effect of the objector’s evidence. 
 
Summary 
 

This report relates to an application for land known as The Green, Bracey 
Drive, Downend to be registered as a town or village green made under the 
Commons Act 2006 
 
The significant issues in the report are: 
 

Whether or not the land, the subject of the application, has been used ‘by 
right’ or ‘as of right’ 
 
Policy 

 
1. There are no specific policy implications arising from this report. 

 
Consultation 

Internal 
 



  

2. Not applicable 
 
External 
 
3. Not applicable 
 

Context  
4. The Council as registration authority has received an application to 

register land known as The Green, Bracey Drive, Downend (the 
application land) to be registered as a town or village green Bristol made 
under the Commons Act 2006. 

 
5. The plan of the application land is set out in Appendix A to this report. In 

the application the land is referred to as ‘a green’ bordered by Frenchay 
Road, Long Close and Bracey Drive BS16 and is described as the 
former Masson Thrissell Sports Field.  

 
6. The application in the prescribed form, Form 44, was verified by a 

statutory declaration of Mr Anthony Thomas (Appendix B to this report – 
redacted for online publication).  The application includes a bundle of 
signed witness statements and photographs from members of the public 
relating to the use of the land. 

 
7. In Section 7 of the application the Applicant summarized the justification 

for the application as follows : 
 

• Used by a significant number of inhabitants, witnessed by 25 
enclosed signed statements showing the use by a total of 33 
inhabitants of the aforementioned neighbourhood who: 

• Have indulged as of right, without force, without secrecy and without 
permission in 

• Lawful sports and pastimes for activities including walking, walking 
the dog, football, cricket, model aircraft flying, dog training and 
picnicking on the land  

• For a period of at least 20 years under section 15(2) of the Commons 
Act 2006 and 

• Continue to do so at the date of the application 
 

 
8. An objection to the registration of the application land has been received 

from the landowner, Bristol City Council (the Objector) as ‘the usage of 
the land by the public for 'lawful sports and pastimes' has not been 'as of 
right', as required by section 15(2) Commons Act’ and submitted 
detailed documentary evidence to support its objection. In summary the 
Objector states that: 



  

• It acquired the land on 19 December 1987 by virtue of a transfer 
from Tarmac Homes Bristol & West Limited. The transfer stated 
that the purpose of the transfer was for the purpose of the Open 
Spaces Act 1906.  Within the transfer the Council covenanted to 
maintain the land “as a Public Open Space”.  

 
• The acquisition was reported to the Leisure Services Committee 

on 10 September 1987 and the Land and General Purposes 
Committee on 24 September 1987, and that it was “acquisition of 
amenity areas for Public Open Space purposes.” 

 
• The land was known as land at Frenchay Road (Amenity areas at 

“Barton Meadows”), and given plan reference of G29/13 and held 
by the Leisure Services Committee.  

 
• That the Council is obliged to permit members of the public who 

wished to use the application land for recreation and given that 
the Council was obliged to permit recreational user, there was no 
alternative explanation for the user claimed by the applicant in this 
case. 

 
• That the consequence of such acquisition is that land is held on a 

statutory trust to allow the public to exercise their right of 
recreation under Section 10 of the 1906 Act.  It states that there 
has been no further dealings or appropriations with the land since 
the original acquisition in 1987 and it continues to be held for the 
purposes as an open space. 

 
 

9. The Applicant was given, and accepted, an opportunity to make 
representations on the Objector’s submissions/evidence.  In summary 
(which is not exhaustive):  

 
o The Applicants do not accept the Council’s statutory trust 

interpretation.  They state that the issues raised in the Open 
Spaces Act 2006 were not relevant for the purposes of their 
decision in Beresford case and cannot be regarded as providing 
any sort of legal authority for the Council’s position in respect of 
the application land.    

o The Applicants view is that the Open Spaces Act 1906 issue has 
not been determined at a judicial level.    

 
Proposal 
 
10. PROWG Committee on behalf of the Council (as statutory Commons 

Registration Authority) has a statutory duty under the Commons Act 



  

2006 and the regulations made thereunder to determine objectively 
whether or not the land in question should be registered as a Town or 
Village Green within the meaning of the Act.   

 
11. The documentary evidence submitted by the Objector has been 

assessed.  Report of CRA officer is attached as Appendix C. The 
assessment shows that the Council holds the land for public open space 
purposes.    

 
12. The Open Spaces Act 1906 is an act designed to facilitate the provision 

of public open spaces by local authorities. “Open space” is defined by s. 
20 of the 1906 Act. So far as material for present purposes it means 
land which is not built on and is used for recreation. Section 7 gives 
power to any landowner to sell any land (whether already an open space 
or not) to a local authority for use as a public open space. Section 9 
gives power to a local authority to acquire any existing open space. 
Section 10 provides that a local authority that has acquired open space 
under the 1906 Act should: 

“…hold and administer the open space…in trust to allow, and with a view to, 
the enjoyment thereof by the public as an open space within the meaning of 
this Act…and for no other purpose…” 

 
 
13. The Applicant has not disputed the authenticity of the documentary 

evidence. To that extent it is undisputed evidence.  However the 
Applicant does dispute that if the application land was held at any point 
during the relevant 20 year period under section 10 of the Open Spaces 
Act 1906, use for recreation by members of the public (local or not) 
would be “by right” and not “as of right” for the purposes of the 
legislation relating to the registration of new greens. The case turns on 
the interpretation and legal effect of the objector’s evidence.  

 
14. Before arriving at a final determination of the application to register the 

land known as The Green, Bracey Drive, Downend as a town and village 
green it is recommended that as the land is owned by the Council an 
independent inspector be appointed to consider representations on the 
interpretation and legal effect of the objector’s evidence. The inspector 
will then report back to the Commons Registration Authority with 
recommendations. CRA will then bring the matter back to PROWG.  

 
 
Other Options Considered 
 
15. The other options considered are: 

15.1 Refer the application to an independent inspector for a public 
inquiry on all the issues; 

15.2 Reject the application on the papers. 



  

 
16. The referral for a full inquiry will put the Council to additional 

unnecessary expense if the land is held for public open space or 
recreation. 

 
17. Rejecting the application on the papers without allowing the applicant an 

opportunity to first make representations to an independent inspector 
could be considered to be unfair as the Council owns the land and puts 
the Council at risk of legal challenge.  
 

Risk Assessment 
 
18. The options leave the Council open to legal challenge.  In spite of the 

fact that legal challenge in cases of this nature is the exception rather 
than the norm, it must be pointed out to members that there are, 
nonetheless, legal risks associated with this decision. There could be 
questions the fairness of the proceedings.  

 
19. These risks are mitigated against by the Council’s demonstration of a fair 

and transparent process in its determination of the application and a 
decision based on detailed consideration of the evidence.   

 
Public Sector Equality Duties 
 
20. Before making a decision, section 149 Equality Act 2010 requires that 

each decision-maker considers the need to promote equality for persons 
with the following “protected characteristics”: age, disability, gender 
reassignment, pregnancy and maternity, race, religion or belief, sex, 
sexual orientation. Each decision-maker must, therefore, have due 
regard to the need to: 

 
i) Eliminate discrimination, harassment, victimisation and any other 

conduct prohibited under the Equality Act 2010. 
 
ii)  Advance equality of opportunity between persons who share a 

relevant protected characteristic and those who do not share it. This 
involves having due regard, in particular, to the need to -- 
 
- remove or minimise disadvantage suffered by persons who share 

a relevant protected characteristic; 
 
- take steps to meet the needs of persons who share a relevant 

protected characteristic that are different from the needs of people 
who do not share it (in relation to disabled people, this includes, in 
particular, steps to take account of disabled persons' disabilities); 

 
- encourage persons who share a protected characteristic to 



  

participate in public life or in any other activity in which participation 
by such persons is disproportionately low. 

 
iii) Foster good relations between persons who share a relevant 

protected characteristic and those who do not share it. This involves 
having due regard, in particular, to the need to – 

-  tackle prejudice; and 
-  promote understanding. 

 
Legal and Resources Implications 
 
Legal  
21. The City Council in its capacity as Commons Registration Authority has 

responsibility under the Commons Act 2006 to determine whether the 
land or a part thereof should be registered as a green. 

 
The Law  
 
22. Section 15 of the Commons Act 2006 enables any person to apply to a 

Commons Registration Authority (CRA) to register land as a town or 
village where it can be shown that: 

“A significant number of inhabitants of any locality, or any 
neighbour within the locality, having indulged as of right in law 
sports and past times on the land for a period of at least 20 years” 

 
23. In addition to the above, the application must meet the test under 

Section 15(2) of the Act in particular that use of land has continued “as 
of right” until at least the date of the application. 

 
24. The applicant must establish that the land in question comes entirely 

within the definition of a town or village green, in Section 15(2) of the 
Act.  The Registration Authority must consider on the balance of 
probabilities whether or not the applicants have shown that: 

a significant number of inhabitants of the locality or neighbourhood 
indulged in lawful sports and pastimes as of right on the land for a 
period of at least twenty years; and they continue to do so at the 
time of the application. 

 
25. In its capacity as Registration Authority the City Council has to consider 

objectively and impartially all applications to register greens on their 
merits taking account of any objections and of any other relevant 
considerations.  Wholly irrelevant considerations such as the potential 
use of the land in the future must be left out.  

 
“As of right” 
 
26. User “as of right” means user without force, secrecy or permission (nec 



  

vi nec clam nec precario).  User as of right is sometimes referred to “as 
if by right” and must be contrasted with use “by right”.  

 
“By right” 
 
27. User “by right” means that users already have a statutory or other legal 

right to use the land for those purposes. Such users are not trespassers. 
Land is not used “as if right” for lawful sports and pastimes if user is by 
right. If land is held on trust for the purpose of recreational use and 
enjoyment by the general public or a section of the public including the 
users of the land it has been suggested (although not definitively 
decided) that the beneficiaries of the trust are entitled to use the land for 
sports and pastimes and cannot be regarded as trespassers. It has also 
been suggested but not yet decided by the courts that a trust may be 
implied.  

 
“Appropriation”
28. Local authorities are creatures of statute.  They can only lawfully act for 

the purposes and in the ways that statute permits them to act.   
 
29. Local authorities have been given powers to appropriate, or re-allocate, 

land from one statutory purpose to another – see section 163 Local 
Government Act 1933. 

 
30. The current provisions are those found in section 122 Local Government 

Act 1972, as amended by the Local Government, Planning and Land Act 
1980.  The Act gives a local authority power to appropriate land that is 
no longer required for the purpose for which it was held immediately 
before the appropriation.  

 
Procedure 
31. The application has been made under Section 15(2) of the Act 2006.  

The regulations that govern the procedure are the (Commons 
Registration of Town or Village Greens) Interim Arrangements (England) 
Regulations 2007.  The Committee has recently approved a written 
procedure which provides that where the Council is the landowner an 
independent inspector will automatically be appointed to conduct the 
inquiry. Appointing an independent inspector to consider the 
representations before determination on the papers in cases where the 
Council is the landowner will address any suggestion of bias in the 
decision-making process. 

Legal advice provided by: Anne Nugent, Senior Solicitor, Legal Services. 
 
Financial  
 
32.  



  

 
(a) Revenue 

In the event of any subsequent legal challenge any costs over and 
above those normally met from existing revenue budgets can be 
met from the central contingency. 
 

(b) Capital 
If the Land is registered as Town and Village Green, this will 
prevent a development opportunity and therefore a potential loss 
of a Capital Receipt. 

 
 

Financial advice (Revenue) from Tony Whitlock, Corporate Finance 
Financial advice (Capital) from Jon Clayton, Corporate Finance. 
 
Land 
 
There are no specific policy implications arising from this report. 
 
Personnel 
 
Nil 
 
Appendices 
 
Appendix A – Map of Application Land 
Appendix B-  Application Form 44 (redacted due to online publication) 
Appendix C- Officer Assessment of evidence 
 
Local Government (Access to Information ) Act 1985 
Background Papers:  
 
Application papers/ statement of objections/ response available at the Council 
House, College Green. 
 
Section 15 Commons Act 2006  
 
Commons (Registration of Town or Village Greens) (Interim Arrangements) 
(England) Regulations 2007 
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APPENDIX B



















  

Assessment of the evidence 
 
 
1. The documentary evidence provided by the Council in relation to its statement, is 

attached and referred to as ‘enclosure’ and followed by the number of that enclosure. 
The objection statement states that the application land is shown edged in red on the 
plan at (enclosure 1). 

 
2. The land is registered under title number AV141934 (enclosure 2.)  
 
3. The Council acquired the land by virtue of a transfer dated 18 July 1987 made                 

between Tarmac Homes Bristol & West Limited (1) and The City Council of Bristol (2).  
(enclosure 3).  

 
4. The land was known as land at Frenchay Road (Amenity areas at “Barton Meadows”), 

and given plan reference of G29/13 (enclosure 4) and held by the Leisure Services 
Committee (enclosure 5).  

 
5. The transfer provided for the land on the South side of Frenchay Road, Frenchay 

Bristol (as edged red on the plan attached to the transfer) to be transferred to the 
Council and that the transfer was ‘for the purpose of the Open Spaces Act 1906’ (see 
enclosure 3 above). 

 
6. The AGM of the Council 19 May 1987 resolved that the Leisure Services Committee     

would exercise the powers and duties of the Council under The Local Government Act 
1972 and the Local Government and Land Act 1908 and the Open Spaces Act 1906 
(see enclosure 5 above). 

 
7. Following the completion of the transfer, the transfer was reported in a report prepared 

by the Parks Manager and City Clerk regarding transfers of land concerning amenity 
areas serving residential and non-residential developments dated   

 
8. The report was provided to the Leisure Services Committee on 10 September 1987 

(enclosures 6) and then to the Land and General Purposes Committee 24 September 
1987 (enclosure 7).   

 
9. The reports referred to in paragraph 6 stated a standard procedure had been adopted 

for the adoption of such amenity areas whereby the Parks Manager would negotiate 
an agreement and the City Clerk would complete a transfer.  The acquisition was 
reported to the committees as ‘an area of open space relating to a new housing 
development at Barton Meadow Road, Downend, which was transferred on 18 July 
1987’ and stated that the land was an “acquisition of amenity areas for Public Open 
Space purposes.” The reports were noted by the Committees and the records updated 
to reflect the relevant acquisition. 

 
Conclusion  
 
10. In my view the effect of the documentation provided by the Council by virtue of the 

1987 transfer and of the Leisure Services Committee and the land and General 
Purposes Committee Reports shows that the land is held for public open space 
purposes.   

12 March 2012 JD5.434 
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Enclosure 7




















	Report - Application for land known as The Green, Bracey Drive, Downend to be registered as a town or village green Bristol made under the Commons Act 2006
	Appendix A - Map of application land
	Appendix B - Application form 44 (redacted due to online registration)
	Appendix C - Officer assessment of evidence
	Enclosure 1 - Site map
	Enclosure 2 - Ordnance survey plan reference
	Enclosure 3 - Transfer of land at Frenchay Road, Frenchay
	Enclosure 4 - Amenity areas
	Enclosure 5 - Council agenda - 19 May 1987
	Enclosure 6 - Minutes - Leisure Services Committee - 10 September 1987
	Enclosure 7 - Minutes - Land and General Purposes Committee - 24 September 1987




